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defenses was filed. though de-| 
manded. Upon affidavits being 
filed a judgment for plaintiff for 
$135 was entered. 
| Thereafter defendant present- 
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ied the trial court a verified | 
petition praying that the judg- | 
ment be set aside and that the! 
“ase be set down for trial on it | 

asserting she had a just | 
land meritorious defense. A rule 
to show cause was allowed. Upon 
its return the court concluded 

sufficient ground had 
been shown to reopen and set | 
| aside the judgment. 
| On Nov. 6, 1942 appellant peti- | 
tioned the court for a rule 
|show cause why the judgme 
should not be vacated and set | 
aside because affidavit on which 
'the judgment was entered was | 
linsufficient and also alleging | 
certain other technical defects 
lin the proceedings. 
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of circumstances can easily} 
avoid a like predicament. But, | 
not all the prospective pitfalls | 
are so glaringly illuminated. In | 
everyday transactions, | 
life ance policies are un-| 
think ’ transferred in a man- | 


ner to invite income taxation of | 
the proceeds. Invariably, where | 
such assignments are made, | 
neither the transferor nor the 
transferee is fully cognizant of 
the tax nificance of the ne- 
gotiations which are consum- 
mated. Except in the case where | 
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the transferee is also the insur- | 
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it 
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of the policy being assigned, 
he exchanging of one policy for 








total amount of $20,800. The in- 
sured aied in 194U ana tne cor- 
poration received $100,300 in 
proceeds, Oi this amount, crealt 
Was allowed to the extent ol 


$29,2UU (the sum Oi the consida- 
eration and subsequent prem- 


jums paid), and the remaining 
3/1,100 was heid to ve taxabdie 
income. To avoid subjecting the 


entire sum U0 excess-prolits 
taxes, the corporation argued 
that the insurance comprised 
“abnormai income’ and as such 
Was ailocable in part to other 
years. Although the Court rec- 


ognized the abnormaiily oi the 
lucome, tnat the 
taxpayer Was Nol eiitied LO re- 
ilei. 1t does not take much ligur- 


du COlNCiIUaea 


ing to see thal alter allowing ior 
the consiageratlon paid, tne pre- 
expt naed 


huuls supsequently 


and the taxes required, that Not 





dulucin LeMained 10r We Culpolra- 
lon irom the $10U,UUU Oi pro- 
ceeds collected, 

Considering togeiher the two 
miost pertinent sections ol the 


d4uilcrinnal Mevelue Code Gealing 


bespecuiveiy Wilh Licome'’’ anda 
CSLALE laAdls Ui i41€ lLlisul- 
alice proceeds, it call LC reaauy 


scCll LOW a taxpayer Duenl Pus- 


sloly Subject’ Nis iNsurahnce to the 
UOUbIeC lazaru Vi VOL Ol Lnese 
laXes LAPOULN ail UNSstLUaIed as- 
signment Of nls ile insurance 


policies. If a vaiuabie consider- 
ation were paid ior the transier 
ol the policies, this would Invite 
income taxation ol those pro- 
ceeds in excess of such consider- 
ation, and the premiums subse- 
quently paid by the transferee, 
in the hands oi the beneficiary. 
Ii, simultaneously, it could be 
established that a portion of the 
premiums were thereaiter paid 
either directly or indirectly by the 
insured, within the provisions of 
Section 404 of the 1942 Revenue 
Act, depending upon other rele- 
vant facts, a substantial part of 
the proceeds might be held in- 
cludible in‘the decedent’s gross 
estate. Where all of the subse- 
quent premiums are paid by the 
insured, all of the proceeds 
might be held includible in his 
gross estate. 
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THE 1942 PROPOSED CONSTITUTION AND THE 
PROBATE COURTS* 


Mi he ed r ia i] ( c 4 
cone@es » the Church and the led gent 
none of the little accidents alliterated Jer J é 
* 
so haplessly conceived as our system for the trial of pr te di 
putes. A small pis if the busin handled b Ord = 
l¢ 1 the I tt ] Cv) 
Court Jud Facl ivit ] } ' . 
t vill no itter ho ompete have ill cl 
) of it vation for t} ef encie fo | 
Induced ”n hat b } very « Y O 
( ! } © rmed out the lar t f f 
busine " ips 60 per cent, perh rae 
ta ad masters ad hoc, many of whom hav 
of tt ist paid substantially per case to 
ments. The historical concessions to the church I ik 
have lit i the 1 yhbate ¢ t nd } 
the jurisdiction over the ynstr 
tion, in so idefined a way that at least a third the d 
controversi hose mattet the prot ( 
question whether the court has the power to undertak he deci- 
sion 1 question of noment to the litigant 
Were one to devise a system for the adjudication of probate 
disputes, could aught be more obvious tha ) t I 
over to specialist full-time judges sitting he Prot P 
Probate and Equity Section of a court “having riginal juris- 
diction throughout the state in all cases”. Such Part « 1 de - 
mine as well the construction of wills and inter 5 S pass 
upon caveats, settie accounts and distribute es S Be- 


cause there would not be enough business for such a s} 
would be 
or in the smaller counties a less 
the 


each county, 
a weekly, 
each county, 


one justice 


assl 


justice traveling to the litigants and not vice 


versa. Too, there should be only one appeal as of rigt stead ¢ 
two or three; and that to a court in bank—with a review 
only if allowed by the bank or the highest court or there be 


dissent in the bank or if a constitutional question be raised. Again 
the clerical work and non-contentious business of 
should be handled by list 
there should be a single head for all the courts of the state, a Chief 
Justice, with the fullest administrative powers. Thus there woul 
be offered the specialization making up the g us of the New York 


$ 
he 


a speci 


present 


enl 


Surrogates with their jurisdiction (taken from the Chancellor) over 
the construction of wills; but added thereto, flexibility for im- 
provement and administration. 


These be the unwritten ideas, and tile the system, lying with- 
in the frame of the proposed construction. One m 


that those thumbing through the thin report of the commission 


ay have a fear 
and perhaps its minutes, may not see the volumes of its reflections 
too fat to be reported. The formulas of reform written in the ab- 
breviations of constitutional language, may speak but 
formers. Within the compass here, I have been able to cite little 
more than the controversial corners of the proposed Judiciary 
Article. But who of intellectual rectitude can look at those corners 
and not say, here indeed is a long advance. 


to the re- 


A. C. C. } 
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Agencies Are Asked To 
Negotiate With Parties’ 
Attorneys 
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|lawvers wherever peng and 
dealing directly with the clients 
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State 


condemned by the Ohio 
Bar Association commit- 
administrative law in a 
tion on the subject. 
“Whereas there is 
ing tendency 


tee on 





resol 


tive 


agencies to by-pass lawyers 
and deal directly with clients of 
the lawyer.” the resolution said. 
“and whereas this 
should be ended, therefore. be it 
resolved that all administrative 
agencies be requested to adopt 
the following rule: 

“Tn all proceedings before this 


agency where a party is repre- | 


| sented by a lawyer, copies of all 
| communications, notices and 
orders which are sent to the 


;party shall be sent to the law- 
|yer at the same time’.” 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from page 2) 


TAXATION—A tax is not, in le- 
gal contemplation, either a 
debt or a continual obligation. 

DISCOVERY - TAXATION — A 
creditor’s bill lies for the dis- 
covery of property placed be- 





yond the reach of legal pro- 
cess, in aid of the collection of 
the tax. 

Digested from an opinion ren- 


dered by Heher, J., on Dec. 16, 
1943. N. J. Sup. Ct. Murphy. re- 
lator v. Hollander, resp. Ray- 
mond Schroeder: Joseph A. 


Ward for relator. Milton M. Un- 
Joseph A. Weisman 
for resp. Rubach & Albach, Max 


cer for resv. 


ha 














of said taxes prior” to the com- 
mencement of this action. 


Relator maintains that mand- 
amus may issue “to enforce pay- 
ment of personal taxes levied 
against a corporation where an 
effective distress and levy can- 
not be made against personal 
property as provided by statute;” 
and that the-writ should issue 
against the corporation, and its 
directors and stockholders as 
well, on the theory that the legal 
title to the corporate assets pass- 
ed on dissolution to the directors 
in trust for the creditors and 
stockholders and the directors 
are “primarily” and the stock- 


accounting and the application 
of the moneys found due there- 
on to the liquidation of the un- 
paid taxes are mixed questions 
of law and fact that are not de- 
terminable on mandamus. 


While such a tax is not a 
“debt” in the strictly technical 
sense, and therefore an action in 
debt will not lie for its recovery, 
there are ases holding that a 
creditor’s bill in equity for dis- 
covery and an accounting is 
maintainable by the taxing power 
in circumstances such as these. 
A tax is not, in legal contempla- 
tion, either a debt or a contrac- 
tua! obligation. 


holders “secondarily liable” to the ; 

pe ; ; Where the legislature has pro- 
nee “NS ee ee ae Oe vided a special method for col 
moneys received,” and that, as ar ee ee 


lection of taxes, such is ordinar- 
respects the purchaser, the un- 
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S little verse we happened upon recently: 
“So many Gods, so many Creeds - - 
So many paths that wi ind and wind; 
When just the art of being kind 
Is all this sad world needs.” 
Sincerely yours, 
Emma E. Dillon 
Secretary 
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LEGAL NOTICES 
BANKRUPTCIES CURRENT DECISION CLEVELAND BAR AGAIN TO PROVIDE TAX HELP 
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